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BAIL AMENDMENT BILL 2007 
Second Reading 

Resumed from an earlier stage of the sitting. 

MS S.E. WALKER (Nedlands) [2.55 pm]:  Prior to the lunch break I was talking about a New South Wales 
police-run bail scheme, which has operated since 1 July 2001.  I was talking about the initiatives undertaken 
across Australia and in other jurisdictions to deal with people who are perhaps homeless, drug addicted or have 
nowhere to go and, rather than putting them into prison, trying to find another alternative.  I was reading from 
page 53 of the report, headed “Bail schemes in Cabramatta”, what the New South Wales Premier had said about 
the development of a Cabramatta anti-drug strategy that had been adopted in New South Wales.  He referred to 
what the Cabramatta police had been able to do under a police drug bail scheme since July 2001.  I was offering 
it as an alternative because I will be speaking about it later.  Under that scheme, when the police had reasonable 
grounds to believe that treating an offender’s drug problem could stop the person reoffending to finance more 
drug taking upon his release, they referred the drug users to the health assessment and treatment service as a 
condition of bail.  This was either a forerunner of, or given the date of the 2001 election, could have come after, 
the Drug Court that was established in Western Australia by Hon Peter Foss, QC.  It has proved to be incredibly 
successful.  The report states - 

For non-resident offenders, police could instead impose a mandatory bail condition that the offender be 
not permitted to return to the Cabramatta area unless they have a legitimate reason for doing so.  

Premier Carr explained the reasons for instigating the use of these two options by the police: 

Drug users are often homeless, have mental health problems or chronic addictions . . .  In the 
absence of long-term treatment, many who receive detoxification treatment will simply return 
to the streets seeking more heroin.  One of the solutions has to be compulsory treatment.  That 
is why in Cabramatta police bail will be changed to add two conditions.  First, it will be a 
breach of bail to fail to attend drug treatment, and, second, if a person is from outside the area 
it will be a breach of bail to return to Cabramatta.  Breaching bail will mean prison.  

The results of this scheme were that, between 1 July 2001 and 20 March 2002, police referred 33 people for 
assessment or treatment.  

I think I went a few times before, but since I have been a member of Parliament I have been down to the Drug 
Court.  I deliberately went there and I think the then Drug Court judge, a magistrate at the time, was - 

Mr J.A. McGinty:  Julie Wager. 

Ms S.E. WALKER:  Yes, Julie Wager.  It was wonderful to see the respect that drug users had for her and how, 
with her encouragement, they continued with the treatment.  These people went on to lead drug-free lives.  It was 
a marvellous initiative of the then Attorney General, Peter Foss.  I am not sure whether the court has been given 
legislative status.   

Mr J.A. McGinty:  The law has been changed in respect of the bail arrangements to facilitate its operation. 

Ms S.E. WALKER:  What I am asking is: does the Drug Court have a legislative base? 

Mr J.A. McGinty:  Well, obviously it does; it must have a legislative base to be able to operate.  

Ms S.E. WALKER:  I cannot remember whether the Attorney General introduced legislation.  That is what I am 
saying.  

Mr C.J. Barnett:  We were just accused of doing nothing about drugs, but there is an example of inaction. 

Ms S.E. WALKER:  I am being fair here.  This is what I intended to say in my speech.  It was a marvellous 
initiative.  In 2001, it worked in Cabramatta.  Police referred 33 people for assessment or treatment while 393 
offenders charged with minor offences were bailed on the condition that they not return to Cabramatta.  The 
report goes on to provide the results. 

It was a tortuous process to get the Bail Act 1982 proclaimed.  It was not proclaimed until 1988.  It was a 
marvellous act, in a way, because it was previously spread across so many areas.  The Bail Amendment Bill now 
before the house reflects a review and suggestions by everyone in all jurisdictions, and will make bail less 
onerous administratively.  The Liberal Party has some concerns about the ability to dispense with bail.  I would 
like to know whether that ability already exists, and, if it does, for which offences.  Will the new provisions 
mean that the courts will be able to dispense with bail for serious offences?  Perhaps we can discuss that during 
consideration in detail.  I think that is something new in the superior courts.   
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The dilemma of bail continues.  The philosophy behind bail is that an accused does not have a right to bail, but 
has a right for bail to be considered.  This philosophy is woven into the Bail Act.  The act is quite intricate and 
complex, because it covers all sorts of situations, but the philosophy behind bail is found in section 5, “Right of 
accused to have bail considered under this Act”.  It states -  

(1) An accused who is in custody for an offence awaiting his initial appearance in court therefore 
is entitled -  

(a) subject to sections 9, 10, 12 and 16(2), to have his case for bail for that appearance 
considered under and in accordance with this Act as soon as is practicable; 

(b) if his case is not so considered, or if he is refused bail or is not released on bail, to be 
brought before a court as soon as is practicable. 

That is the philosophy.  A person who is arrested and charged is not entitled to bail, but is entitled to have bail 
considered.  A variety of people can grant bail under the act, including, under section 6, a police officer.  
Section 6(1) states -  

This section applies to a police officer or other person (the “arrester”) who -  

(a) charges a person who is under arrest (the “accused”) with an offence; and 

(b) does not release the accused unconditionally under section 142 of the Criminal Investigation 
Act 2006, 

or who arrests a person under a warrant. 

Section 6(4) states -  

As soon as is practicable after the accused is charged, or arrested under a warrant, as the case may be, 
the arrester shall either -  

(a) bring the accused or cause the accused to be brought before a court; or 

(b) perform the other duties of the arrester under this section. 

The arrester - that is, the police officer - has power to grant bail in certain circumstances, as do judicial officers 
and justices of the peace.  I am not sure who else has that power, but the list is being expanded.   

The first amendment to the Bail Act that I want to look at is that applying to electronic communications.  There 
is a new provision to ensure that there is an efficient and effective means of notifying an accused and a surety 
when a situation is urgent.  The explanatory memorandum envisages that the use of electronic communication 
will have a wide application under the act for all users.  Currently, urgent situations can be remedied under the 
act by the use of a telegram, which is outdated.  It is noted that the facsimile and the email are now the more 
accepted means of providing urgent advice.  One of the issues I have with electronic communications is that a 
person is deemed to have received a communication once the communication from the court has entered the 
relevant information system of the accused or the surety.  It will be immaterial that the email or fax is never 
actually opened or read by the person concerned.  Following the proclamation of this act, the onus will be on the 
recipient to show that he has not received the communication.  I think that is rather harsh, and I would be 
interested to have some discussions with the Attorney General on that.  

Several pivotal sections of the act are to be amended.  Section 5, which is the philosophy of the act, will be 
amended.  The Queensland Law Reform Commission conducted a review of the Queensland bail laws.  Its report 
mentioned four principles considered as important elements when considering the structure and framework of 
the bail system.  The first is the maintenance of the presumption of innocence; the second is the protection of the 
public from harmful behaviour; the third is the protection of people from unlawful or unnecessary deprivation of 
liberty; and the fourth is the administration of the criminal justice system requiring that people accused of an 
offence be charged and appropriately punished.  The report discusses the philosophy of bail, as I have already 
mentioned - the defendant’s right to liberty as a free individual, as against a determination to be made regarding 
his guilt.  However, the report goes on to state that, while the defendant has been accused of a criminal offence, 
and there is a need to be able to bring that defendant before the court to have the matter heard, in recent times the 
desire to protect the community and to acknowledge the effects of crime on the victim have become significant 
issues in the question of granting the defendant bail.  This desire is particularly focused on ensuring that the 
defendant does not commit further offences while on bail or interfere with victims or any potential witnesses. 

From my time as a prosecutor, I particularly recall a case in which a disabled person had been sexually molested 
by an offender who was granted bail.  The accused was supposed to refrain from coming within a certain 
distance of the victim, but he did so.  He turned up at shopping centres.  I got news of that through the police, 
and I rang the victim, who was terrified of that person.  I had no hesitation in going before the court to have his 
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bail revoked.  That should be done more often, because when an accused is on bail he has an opportunity to 
intimidate the victim.  The police and the prosecution should have no hesitation in ensuring that, if they get wind 
that a person is transgressing bail provisions, that person should be brought before the court and put inside.  The 
Queensland review noted that the release of a defendant on bail can be a traumatic event for a victim, especially 
if the crime is violent in nature.  There may be retribution or intimidation from the defendant, and a perception 
that the system has failed to consider the victim’s plight while respecting the rights of the defendant.  It is 
necessary to consider these additional matters when developing any reform in this area.  

Mr R.C. Kucera:  That is normally taken into consideration by the magistrate. 

Ms S.E. WALKER:  My point is that I have seen instances in which a person, particularly a disabled person, 
does not think he is being protected at all by the state in these circumstances.  It is important that the people who 
have the power to bring defendants before the court make sure that defendants respect the victims’ rights and do 
not intimidate witnesses.  If they do, they should be locked up.   

There are some minor amendments that reflect the changes to another pivotal section.  Section 7, which deals 
with a duty imposed on judicial officers to consider bail and the conditions whereby the duty is exercised, will be 
amended.  These changes are significant.  Section 7 of the act, “Duty imposed on judicial officers in respect of 
unconvicted accused”, states -  

(1) Upon and following an accused’s initial appearance in court for an offence every judicial 
officer who may thereafter order his detention or continued detention in custody before 
conviction for the offence (including detention during the period of his trial) is under a duty, 
. . . to consider the accused’s case for bail, whether or not an application for bail is made by the 
accused or on his behalf. 

This is important because the provisions for bail for wilful murder and murder will be amended as well.  
Additionally, it states -  

(2) Where under section 15 only a judge of the Supreme Court or a judge of the Children’s Court 
has power to grant bail for an offence, the judicial officer referred to in subsection (1), other 
than a judge of the Supreme Court or a judge of the Children’s Court, shall, whether or not an 
application for bail is made by the person or on his behalf, cause the accused to be taken as 
soon as is practicable before a judge of the Supreme Court or a judge of the Children’s Court, 
as the case may require for the purpose of having the accused’s case for bail considered by the 
judge. 

Section 7 will be amended to remove the requirement that persons charged with murder or wilful murder must be 
taken before a Supreme Court judge when applying for bail.  The section also will be amended to relieve the trial 
judge of having to refresh the accused’s bail at the break of proceedings each day.  At the end of the day during a 
trial, the judge has to deal with bail.  I do not think it takes very long to deal with.  I think it is a good thing for a 
judge to check that everything is in order, but the Attorney General will remove that requirement.  The detention 
of the accused during a trial arises from the original arrest and subsequent surrender at the court.  People do not 
realise that when the accused comes to court for trial, he is under arrest until he is bailed again each day.  The 
accused surrenders himself to the court.  At the time of trial, the accused remains in custody unless the trial judge 
grants bail daily.  The explanatory memorandum states that the amendment will avoid time-consuming and 
unnecessary bail considerations at the conclusion of every day of a continuing trial.  If the accused turns up on 
the first day of a five-day trial and he surrenders himself to the court, at the end of the first day the trial judge 
will say that he is bailed on these conditions during the time of the trial and the judge need not ask the accused 
about it again as long as he turns up each day.  I guess that is okay.  If the accused does not turn up the next day, 
a bench warrant will be issued.  I guess that is what it means.   

Similarly, proposed section 7A, which is pivotal, will empower a judge to dispense completely with bail.  
Proposed section 7A, “Bail may be dispensed with by court”, states -  

(1) A judicial officer referred to in section 7(1) may, instead of discharging the duty imposed by 
that subsection, -  

That is, to consider bail -  

dispense with the requirement for bail for an appearance in court for an offence by an accused if the 
judicial officer - 

(a) has jurisdiction to do so . . .  
(b) may properly do so . . .  
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(2) Where the requirement for bail is dispensed with under this section, the accused has a right to 
be at liberty until the accused is required to appear before a court for the offence, . . .  

I have a difficulty with that.  The accused will go to the Magistrates Court, or to the District Court if it is an 
indictable matter, and he is bailed to appear at the District Court.  He gets bailed to appear and he appears.  Then 
he gets bailed to appear at the first status conference, if there is one, and bail is renewed.  The accused appears at 
the status conference and bail is renewed to the next appearance.  There is quite a long waiting time for trials.  
The reason for bail is to keep in touch with offenders.  A lot of resources go into a trial.  The Director of Public 
Prosecutions works on the trial and the court gives its time.  Even a minor indictable matter requires a 
courtroom, court officials, paperwork, the DPP, clerks, lawyers and paralegals to come together on that day.  We 
need to know that the accused still has a job, that everything is fine and that his family is still providing a surety.  
This provision says that it is not.  I guess there is still a safeguard in that a person can apply to the court to no 
longer be surety for the accused.  That would give a warning that there was something going on in the offender’s 
life.  However, there is a long waiting time for trials.  I think that proposed section 7A is quite a big leap 
forward.  It is allegedly for trivial offences, but I am concerned with its ambit, which does not appear to be 
defined, except to the extent that the judicial officer must be of the view that in the circumstances the completion 
of bail papers is an unnecessary imposition. 

I now refer to wilful murder and murder.  These are quite good tidying-up and streamlining provisions.  At the 
moment, a person accused of murder or wilful murder must be brought before a judge of the Supreme Court.  I 
note that the Law Society of WA supported our position on that issue last time.  The Attorney General did not 
mention that the other day when I read out a letter from it to say that it wanted that distinction retained. 

Mr J.A. McGinty:  Yes, it seems to have changed its position a little from what I can gather. 

Ms S.E. WALKER:  I wonder why.  Does the Attorney General think the make-up of the council has changed 
somewhat? 

Mr J.A. McGinty:  You would hope so. 

Ms S.E. WALKER:  There seem to be quite a lot of criminal lawyers on it. 

The Supreme Court has exclusive jurisdiction in relation to these matters.  However, because apparently many 
people charged with those offences never apply for bail at their initial appearance, they can apply to any judicial 
officer for bail, when they will be advised of their rights.  It is mandatory that the judge advise them of their 
rights.  If they want to apply for bail, they will then be taken before a Supreme Court judge.  An accused person 
must now be brought before a Supreme Court judge if he wishes to apply for bail, but under these amendments 
there will be a step in between.  However, if a child under the age of 18 is charged with murder or wilful murder, 
these offences will be brought before the judge of the Children’s Court, whether the child has or has not applied 
for bail.  A new amendment that will apply to both adults and children is that once a bail decision is made, the 
decision can be adopted at subsequent appearances by other judicial officers.  There is a variety of other matters 
that I would like to thrash out during the consideration in detail stage. 

Another issue I have a bit of difficulty with is release from custody.  Section 11(1) refers to the rights of the 
accused following the granting of bail.  The right to be at liberty is subject to the requirements set out in 
section 11(1)(e) of the Bail Act.  A series of these clauses allows the revocation of bail in certain circumstances.  
The amendments to this section are said to facilitate mainly administrative changes.  Currently, only a certain 
group of people can release a person from custody and they are all authorised to sign under section 11(1)(e).  A 
person in charge of a prison is not authorised to sign a section 11(2) certificate.  The explanatory memorandum 
states - 

This requirement has caused considerable delay in the release from custody of persons who are 
otherwise entitled to be released.  In some cases a Justice of the Peace is required to attend a lockup, 
remand centre or court custody centre to release persons to bail.  In superior court matters the Judge’s 
associate has to be contacted to sign the certificate authorising release . . . The problems particularly 
arise where the accused becomes entitled to be released on a weekend or late at night. 

The proposed amendment will allow the certificate to authorise release to be signed by any of those 
persons mentioned in section 29 of the Act.  . . .  

The certificate to authorise the release of an accused from custody will not be signed until the person 
mentioned in section 29 is satisfied that the requirements of the Act have been met. 

Why is that an issue?  A person may be in prison at Hakea or Casuarina.  When the application is made in the 
court and the court says that the person can be released, right away the associate will sign off on that, and the 
certificate will go to the prison.  Now we will have to wait for that decision to be transmitted to the prison and 
for someone at the prison to be satisfied.  To me, it seems that it might take a lot longer, and the person who is 
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allowed to be released may not be released as quickly as he could be.  I will be interested to see how that works.  
I am sure that defence counsel will have something to say about it if it is not working. 

The other issue is the shopping-around provision, which is another pivotal section.  The act currently allows an 
accused to seek a review of a bail decision in the Supreme Court.  This is because the Supreme Court has 
jurisdiction in all bail cases.  Before the Bail Act was introduced, section 573 of the code provided for a Supreme 
Court judge to bail any person committed for trial or sentence, or to reduce bail or modify the conditions.  When 
a person has been committed to the District Court for trial, this power has been exercised by a judge of the 
District Court.  At present, a party who has been committed for trial in the District Court, or is awaiting trial in 
the Children’s Court, and who is dissatisfied with the bail decision of the court, may have the decision reviewed 
afresh by a judge of the Supreme Court.  This allows an applicant to shop for a different decision from a court 
that will have the ultimate carriage of the matter.  Under section 14, it was originally intended that a single judge 
of the Supreme Court would be the final step for anyone seeking a review of bail, and it was intended to limit 
bail shopping.  Apparently, some smart lawyers or accused have found an avenue of review by way of appeal 
from a review of a decision of a single judge under section 58 of the Supreme Court Act to the Full Court of the 
Supreme Court.  Clause 15 of the bill reflects the recommendations of the Doig report to prevent bail shopping, 
and the amendment will give concurrent jurisdiction to the District Court, including a judge of the Children’s 
Court.  There will now be no further review, but a person aggrieved by a decision, once the accused has 
appeared, can appeal.  A review will be heard in the same court, and new facts and circumstances, or the failure 
to adequately present a case, will need to be heard. 

Proposed new sections 15A and 15B limit the circumstances in which an accused can appeal.  The amendments 
will create a formal process of appeal to the Court of Appeal - not the Full Court - against a bail decision of a 
judge of the District Court, of the Children’s Court or of the Supreme Court.  An appeal can be made only before 
a judge.  If a bail decision is made by a police officer, a justice of the peace, an authorised officer or a magistrate, 
the accused will be able to seek a review.  The explanatory memorandum refers to there being only one appeal to 
the Court of Appeal since it replaced the Full Court of the Supreme Court - that is, the matter of Mercanti v The 
State of Western Australia - which demonstrates the low level of activity.  The accused will now have to apply 
for leave to appeal, to limit speculative and spurious applications, and a single judge will judge the leave process 
on the papers. 

Lastly, I refer to the Wimbridge clause, which is said to be about an amendment to require a bail decision maker 
who grants bail to an accused who commits a schedule 2 offence while on bail, early release or parole for 
another schedule 2 offence to grant bail only in exceptional circumstances.  I take on board what the Attorney 
General said about that magistrate.  Who was the magistrate who refused to give the Attorney General the 
reasons for the decision? 

Mr J.A. McGinty:  Was it Barbara Lane? 

Ms S.E. WALKER:  Yes, Magistrate Barbara Lane.  I will be interested to look at that provision to see whether 
it does what the Attorney General says it does.  However, I think it was again a Peter Foss amendment to the 
Bail Act that said that if a person is imprisoned for a schedule 2 offence, or is bailed for a schedule 2 offence - 
which are serious offences - and that person is released, and while on bail or parole commits another schedule 2 
offence, he loses his right to bail unless he can show, I think, exceptional circumstances.  The Attorney General 
gave us a horrific example of how that can go terribly wrong and told us of the quite extraordinary circumstances 
in which a magistrate refused to give him the transcript.   I do not know whether this goes far enough, but under 
the new provisions, if the magistrate or the judge decides to give a person bail in these circumstances, the 
magistrate or the judge has to fill out a bail record form.  I do not know how far it can go with the reasons, but a 
transcript can be attached. 

The Liberal Party supports this legislation.  Overall, it is a good bill.  It is comprehensive.  Maybe it goes too far 
in some circumstances, but we will go through it in consideration in detail.  A large variety of issues, 
circumstances and jurisdictions have to be considered under the Bail Act.  The drafting is excellent.  It must have 
taken the person at the Parliamentary Counsel’s Office an enormous amount of time to draft these provisions to 
make sure that they are right.  Therefore, I congratulate that person.  The opposition supports the bill. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4:  Section 3 amended - 



Extract from Hansard 
[ASSEMBLY - Thursday, 22 November 2007] 

 p7689c-7704a 
Ms Sue Walker; Mr Jim McGinty 

 [6] 

Ms S.E. WALKER:  This clause amends section 3 of the Bail Act.  I just wanted to query something with the 
Attorney General.  I do not think that the section that I am looking at has been amended by the bill.  There is a 
philosophy really in section 3(3) of the act, which appears on page 5.  It begins with - 

Where in this Act there is a reference to a requirement . . .  

Mr J.A. McGinty:  Which bit are we up to? 

Ms S.E. WALKER:  I did not know it had not changed.  Section 3(3) states -  

Where in this Act there is a reference to a requirement that an accused appear in court, the reference is 
to a requirement, unless a contrary intention appears, that the accused - 

(a) surrender himself into the custody of the court or, in the case of a bail undertaking, of the court 
specified therein, or of such person as the court may direct, to be dealt with according to law; 

(b) submit himself to a search of his person and any property then in his possession . . .  

(c) remain in custody until authorised to be released therefrom. 

I raise this because clause 4 amends section 3.  Will this provision in the act stay the same, given that currently 
during a trial, the accused does not need to have his bail refreshed every day?  How will that work?  The accused 
would have to surrender himself to the court and be in custody.  If he is in court, in custody, and his bail is not 
being refreshed every day, how will the judge deal with that?  At the beginning of the trial, will the judge say 
that the accused is in custody for the whole time of the trial except between the hours of?  I wonder how it will 
work in practice.   

Also, is one of the Attorney General’s advisers Ivan Miles?   

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  I would like to thank him for his briefing.  He was very generous, thank you. 

Mr J.A. McGINTY:  I think the new scheme envisages a capacity to apply to seek bail at the end of each day’s 
proceedings in court.  Section 3(3) of the act requires that the person surrender himself or herself to court.  The 
arrangement to seek bail at the end of each day is something that is envisaged by a later clause in the bill. 

Ms S.E. Walker:  That’s what happens now. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  However, the Attorney General’s amendments will do away with that, so it does not need to 
be refreshed at the end of each day.  At four o’clock every day, the judge asks what the bail conditions are and 
refreshes them, so that the person can leave the custody of the court. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Is that not a bit at odds with the philosophy of section 3, because it has not been amended?  
Technically, the accused person cannot get out of that court unless he is granted bail. 

Mr J.A. McGINTY:  That is right. 

Ms S.E. Walker:  Which is what happens at the end of proceedings every day.  Obviously, you did not listen to 
my very stimulating second reading contribution - 

Mr J.A. McGINTY:  Yes, I did. 

Ms S.E. Walker:  What I said was that now that the Attorney General is dispensing with the requirement to 
refresh the bail conditions, which is streamlining administration, I wondered how that would work. 

Mr J.A. McGINTY:  I am told that if somebody is in custody and is being refused bail, currently there is an 
obligation on the court at the end of each day to consider the question of bail.  That will no longer be required.  
That is my view of the scenario the member refers to.  However, it might well be that if the member raises this 
under the section that we are amending, but against the backdrop of section 3 to which she has just referred, it 
could be explained. 

Ms S.E. Walker:  As long as I can come back to that. 

Mr J.A. McGINTY:  Yes. 

Clause put and passed. 

Clause 5:  Section 3A inserted - 
Ms S.E. WALKER:  I have a little difficulty with this clause.  I understand electronic communication, and the 
telegram from days gone by.  However, it is the deeming provision in this clause that concerns me.  Anyone who 
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has been to the court, particularly the Magistrates Court in the Central Law Courts, knows about the types of 
people who often appear before the courts.  If people, who could be drug addicts, give their email address as 
their point of contact, this clause states that as long as the court has sent the message it has been deemed as 
received, even if that person fails to open that email message.  I do not think that provision is good enough for 
dealing with some of the people who come before the court.  I think it is too harsh.  I am not sure whether people 
can be notified by electronic communication at the moment.  Normally, people in court are given a piece of 
paper advising the next date they are due back in court, are they not?   

In the explanatory memorandum it says that when the court needs to contact someone urgently, it will send a 
telegram.  Therefore, we will ask these people for a contact fax number or email address, knowing that they 
could be on drugs or have a mental disability - all sorts of things going on in their lives, in disarray, and then the 
message will be deemed to have been received once it has been sent.  I think that provision is a bit harsh.  Will 
the Attorney General reconsider it?   

Mr J.A. McGinty:  I think the answer is that it will be used only if somebody gives that as their address.  If 
somebody does not provide an email address or a fax number, then one will not be used.  I understand what the 
member is saying about the nature of the people who are often dealt with, particularly in the Magistrates Court.  
However, I think that a growing number of people are using electronic communications these days, rather than 
the more traditional paper form. 

Ms S.E. WALKER:  I understand that, but they would have to give their email address - what if people turn up 
to court and they are stoned? 

Mr J.A. McGinty:  They don’t have to. 

Ms S.E. WALKER:  We know that but sometimes the courts deal with people who are just not with it.  
Therefore, if they provide an email address and the court sends a notice, under the proposed section 3A(2) it 
states - 

If a notice is sent in accordance with subsection (1), the notice is to be presumed, unless the contrary is 
shown, to have been received at the time . . .  

I think that the Attorney General is hoping for a bit too much and that it will cause problems. 

Mr J.A. McGinty:  The problem the member describes, frankly, is no different to a written communication for 
that class of person. 

Ms S.E. WALKER:  No.  When we give that person the message in their hand, we know that they have got it; 
we talk to them and say, “This is when you are supposed to turn up”, so we have that surety.  This is my view on 
it and it is glaring to me. 

Mr J.A. McGinty:  It has just been pointed out to me that if someone can show cause why he has not received 
the electronic communication, there is capacity within this legislation to have that matter revisited.   

Ms S.E. WALKER:  Yes, I know that.  It is deemed to be received because it is entered on the electronic 
information system.  If the person never opened it, it would take a lot for a court to believe - 

Mr J.A. McGINTY:  I am fascinated by what the member for Nedlands has to say, and I would like to hear 
some more.   

Ms S.E. WALKER:  I am only trying to help people who are in unfortunate situations.  When they go to court, 
the court will say, “You didn’t open it but you knew it was there, didn’t you?”  We are dealing with some people 
who have mental illnesses.  Then they have to go to the trouble of bringing along a doctor’s report.  It just seems 
to be a lot of trouble to me.  I do not think it should be used as much.  There would be no doubt if a person has 
been manually given the paper because he or she has to sign for it.  I have made my point.  I just hope it does not 
work to people’s disadvantage, if it is going on down at the courts, and we are oblivious to it here and nobody 
brings it to our attention.   

Mr J.A. McGinty:  To conclude the debate on that clause, I would hope that the people implementing this 
legislation take into consideration the comments you have made, which I think are very valid.  Obviously, people 
with serious drug addictions or mental health problems or people whose lives are out of control - 

Ms S.E. WALKER:  They could be injured.   

Mr J.A. McGinty:  Sure.  Discretion and gentleness will need to be applied.  Frankly, it is something that we are 
moving into.  That is how even younger people who have an impairment communicate.   

Ms S.E. WALKER:  We deal with it because we have all our faculties.  We deal with computers all the time.  If 
we go down to the courts, we see people whose lives are in chaos.  They are moving from house to house.  
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Sometimes expediency is achieved at the expense of fairness and justice.  As soon as I read that, it did not seem 
to me that we could presume that the message had been received.  I guess these people would have to be told not 
to give their email address if they do not check it.   

Clause put and passed. 

Clause 6:  Section 4A inserted and transitional provision - 

Ms S.E. WALKER:  This clause refers to detention and bail when the accused appears in response to a 
summons.  When the accused turns up in response to a summons - this is interesting - the accused is not to be 
detained in custody to further appear before the court.  Is that new? 

Mr J.A. McGinty:  Yes, it is new.   

Ms S.E. WALKER:  The difference now is that when a person is summonsed to appear before the court, when 
he gets to the court, he is in custody.   

Mr J.A. McGinty:  You are quite right.  The law currently says that a person comes in and therefore bail has to 
be considered on every occasion.  This provision deals with a person who is dealt with on a summons rather than 
an arrest. 

Ms S.E. WALKER:  So the Attorney General is alleviating the person dealt with on a summons from the 
theoretical - 

Mr J.A. McGinty:  In effect, we are reversing it, and that person is not to be kept in custody unless the court 
orders otherwise. 

Clause put and passed. 

Clause 7 put and passed. 
Clause 8:  Section 7 amended - 

Ms S.E. WALKER:  Clause 8 amends section 7.  It deals with the duty imposed on judicial officers in respect of 
an unconvicted accused.  This is the trial one.  The explanatory memorandum says it is one of the pivotal 
sections of the act.  Because the accused is still deemed to be in custody under section 3, the judge no longer has 
to consider his bailer each day.  How does that sit with section 3?  The clause that we have just dealt with 
relating to a summons specifically says that the accused is not to be detained in custody.  I am just wondering 
how the Attorney General got around that.   

Mr J.A. McGINTY:  This is one of the more pivotal sections of the act.  The section deals with the duty 
imposed on judicial officers to consider bail and the conditions whereby this duty is to be exercised.  Section 7 
has undergone significant amendment to deal with the changes to a bail decision in murder and wilful murder 
cases.  The amendments under this clause are consequential in nature to reflect the substantive changes contained 
in clause 9.  Basically, section 7 is being amended to remove the requirement that persons charged with murder 
or wilful murder must be taken before a Supreme Court judge whether or not they are applying for bail.   

Ms S.E. Walker:  I have said that.  I understand that.   

Mr J.A. McGINTY:  We are deleting the phrase “including detention during the period of his trial” so as to 
facilitate the very process the member just outlined, which goes back to section 3 of the act as well. 

Ms S.E. Walker:  You are saying you are deleting “including detention during the period of his trial”.  I do not 
understand how it sits with - 

Mr J.A. McGINTY:  This might take a bit of fleshing out.  It is intended to clarify the position that bail need 
not be considered afresh at every adjournment, unless the accused makes an application.  It might well be that we 
are removing from the court an obligation to consider something.  For instance, in the case of murder or wilful 
murder, it is highly unlikely that bail would be granted.  The courts are required to consider it, in any event.  It is 
just removing an unnecessary procedure unless an application is made.   

Ms S.E. Walker:  I might have missed something.  All I am saying is that the philosophy of the act in section 3 
is that the accused must surrender himself into the custody of the court when he turns up.  When he turns up at 
the trial, he is in the custody of the court.  At the end of the first day of the trial, the judge will have to bail him.  
This says that the judge only needs to bail him on the first day.  I do not know how he can do it, because he has 
to come back the next day.  He could say, “For the duration of the trial, I am going to give you bail on these 
conditions.”  He could say that but the accused would still be in the custody of the court when he came to the 
court, would he not?   



Extract from Hansard 
[ASSEMBLY - Thursday, 22 November 2007] 

 p7689c-7704a 
Ms Sue Walker; Mr Jim McGinty 

 [9] 

Mr J.A. McGINTY:  Yes.  We can separate out two circumstances.  One is a person who is held in custody.  
This provision removes the need to reconsider the grant of bail, when clearly in most circumstances it will not be 
reconsidered.  I am told that currently the court is required to consider the matter even when the outcome is 
inevitable; that is, when bail will not be granted.  It therefore does away with that meaningless consideration and 
replaces it with a requirement on the court to consider an application that is made.  That deals with a person in 
custody. 

For a person who is bailed, it enables the court at the beginning of the proceedings to consider the conditions for 
bail; for instance, the person must appear when the court is sitting, but he can otherwise go about his business 
and report back each morning at such and such a time.  It can therefore be granted once at the beginning of 
proceedings rather than consideration of the grant of bail having to be considered at each adjournment. 

Ms S.E. Walker:  Yes.  Does the accused who is on bail remain in the custody of the court when he turns up? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. WALKER:  It does not matter that the judge has dealt with a bail application for the entire trial 
proceedings.  It sounds like a small matter, but it is a big matter because ultimately, with the state conducting the 
trial, the judge must make sure he has made the right decision for the accused to come back.  I did not think that 
it was a big thing at the end of the day when the judge was there to grant bail.  It is not a big thing; it takes a few 
minutes.  However, this clause will do away with that and have the judge saying, “Mr Smith, for the duration of 
the trial you are granted bail at the rise of the court every day until 9.30 or 10 o’clock each morning.”  My 
question is: if that is what will happen, will that person who turns up for trial still surrender to the custody of the 
court each day? 
Mr J.A. McGinty:  Yes.  I am sorry, I took a while to understand where that question was going. 
Ms S.E. WALKER:  I know it sounded like trivia, but it is not. 
Ms K. HODSON-THOMAS:  I think the member for Nedlands wants some further clarification of the clause 
and I would like to allow her that opportunity. 
Ms S.E. WALKER:  I thank the member for Carine.  This provision changes the charges of wilful murder and 
murder.  I guess all I really want to know about this provision is whether it has been run past the Criminal 
Lawyers’ Association and defence counsel, whether they are all in agreement with it and whether everyone is 
happy. 
Mr J.A. McGinty:  That is right. 
Ms S.E. WALKER:  I understand that now any judicial officer, justice of the peace or magistrate - I just want a 
yes or no, not the detail, to this question - will deal with a bail application for a person on his initial appearance 
for wilful murder or murder.  It does not have to go to a judge now unless the accused wants bail at the initial 
appearance; then he must go to a Supreme Court judge.  Right now that person must go to a Supreme Court 
judge, as I understand it, or, in the case of a child, to the President of the Children’s Court.   
Mr J.A. McGinty:  Yes.  It remains the case that for wilful murder and murder it can be dealt with only by a 
Supreme Court judge. 
Ms S.E. WALKER:  Only a Supreme Court judge can deal with the granting of bail? 
Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  But under the new provisions a Supreme Court judge would not have to deal with every 
initial appearance of persons accused of those offences; anyone could.  According to the Attorney General’s 
explanatory memorandum, most people accused of those offences never apply for bail.  However, now they must 
go to a Supreme Court judge only if they want bail. 
Mr J.A. McGinty:  That is right. 
Ms S.E. WALKER:  So the initial appearance can be processed by someone other than a Supreme Court judge 
if the accused does not want bail.  If the accused wants bail, it must go to the Supreme Court.  Is that right? 
Mr J.A. McGinty:  A magistrate has the power to remand somebody in custody.  Only a Supreme Court judge 
has the power to grant bail. 
Ms S.E. WALKER:  Yes. 
Mr J.A. McGinty:  Therefore, in those cases the presumption is that they will be detained in custody, and that 
can be dealt with by someone in an inferior court. 
Ms S.E. WALKER:  Yes, but now all bail applications must go to a Supreme Court judge.  Is that right? 
Mr J.A. McGinty:  Yes. 
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Ms S.E. WALKER:  Okay, I understand that.  A child would not have to go to a Supreme Court judge now or in 
the future but must go before the President of the Children’s Court.   
Mr J.A. McGinty:  That is right; it can only be the President of the Children’s Court. 
Ms S.E. WALKER:  At the moment an adult accused of wilful murder or murder must go before a judge of the 
Supreme Court to apply for bail, and a review can be made to the full court, which is now the Court of Appeal. 
Mr J.A. McGinty:  No, I do not think the full court is there anymore. 
Ms S.E. WALKER:  No, that is why I said now the Court of Appeal. 
Mr J.A. McGinty:  I am sorry, yes. 
Ms S.E. WALKER:  But now a review of any decision of the District Court or Magistrates Court would be 
heard by those courts instead of the Supreme Court. 
Mr J.A. McGinty:  This is for bail applications. 
Ms S.E. WALKER:  Yes, when the accused is refused bail or when the accused wants to shop.  The accused can 
get a review now and can appeal, as I understand it. 
Mr J.A. McGinty:  Bail applications for wilful murder and murder are made in the Supreme Court.  Bail 
applications for other charges and indictable offences that come under the jurisdiction of the District Court will 
be considered by a magistrate.  A review of those bail applications will be heard by another magistrate if there 
are new circumstances. 
Ms S.E. WALKER:  Yes, it will be kept in-house now, or in court. 
Mr J.A. McGINTY:  Yes, but an appeal would go to the Supreme Court, the Court of Appeal.  Therefore, a 
review of bail, as distinct from a reconsideration, would go to the Court of Appeal. 
Ms S.E. Walker:  Under the new provisions, if an accused goes before a District Court judge and is refused bail, 
will the District Court perform the function of a full court?  Does the District Court have two or three judges 
hearing reviews or just one other judge? 
Mr J.A. McGINTY:  A District Court appeal is made to the Supreme Court, the Court of Appeal. 
Ms S.E. Walker:  No, not an appeal; a review.   
Mr J.A. McGINTY:  I am sorry; it is the same as for an application before a magistrate; it can be dealt with by 
another District Court judge. 
Ms S.E. Walker:  But if it is a charge of wilful murder or murder, it will go before a Supreme Court judge. 
Mr J.A. McGINTY:  Yes.  Wilful murder and murder bail applications are exclusively dealt with by the 
Supreme Court. 
Ms S.E. Walker:  In future, if an accused wants that reviewed, he will have to go to the Court of Appeal. 
Mr J.A. McGINTY:  There are two mechanisms.  One is an application in the case of changed circumstances or 
a failure to adequately put forward all relevant circumstances, which can be dealt with before another judge of 
the Supreme Court.  If the accused wants to challenge the decision, which is essentially an appeal, if I can use 
that word in that sense, it goes to the Court of Appeal. 
Ms S.E. Walker:  Right.  Is there any appeal to the Court of Appeal or the Supreme Court of a review of a 
decision of a judge of the District Court or Magistrates Court?   
Mr J.A. McGINTY:  The short answer is yes.  If there is an appeal against a refusal to grant bail, it would go to 
the Court of Appeal.   
Ms S.E. Walker:  All right, so what is being chopped out?  I understand wilful murder and murder.  I understand 
that you are saving the Supreme Court judge’s time.  What about the other jurisdictions?  How are we saving 
time now? 
Mr J.A. McGINTY:  Under the current arrangements, a decision by a District Court judge can be reviewed by a 
Supreme Court judge and then an appeal to the Court of Appeal can be made.  The middle step - a review by a 
Supreme Court judge - has been removed.  There remains the right to review by another District Court judge 
under the circumstances I have already explained, or the right to appeal to the Court of Appeal. 
Ms S.E. Walker:  Okay, so that saves a single judge of the Supreme Court some time. 
Mr J.A. McGINTY:  That is right. 
Ms S.E. Walker:  I understand.  Thank you. 
Mr J.A. McGINTY:  As the department would view it, one avenue of bail shopping has been removed. 
Ms S.E. Walker:  Yes; probably not enough.  I shouldn’t say that! 
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Mr J.A. McGinty:  Just for some interesting information, Troy Mercanti had six reviews before his appeal to the 
Court of Appeal. 
Ms S.E. WALKER:  The Magistrates Court?  How did he do the reviews? 
Mr J.A. McGinty:  He had six appearances before different Supreme Court judges by way of review before he 
appealed. 
Ms S.E. WALKER:  Did he win the appeal? 
Mr J.A. McGinty:  No. 
Ms S.E. WALKER:  I am pleased to hear that.  The state won something against Mr Mercanti.   
I actually got ahead of myself on this some months ago; I cut and pasted and now I cannot remember what I did!  
I am too far ahead!  I will go to clause 9. 
Clause put and passed. 
Clause 9:  Section 7A replaced by sections 7A to 7F, related amendments to sections 8 and 21 and 
transitional provisions - 
Ms S.E. WALKER:  There are new insertions under clause 9.  Section 7A is to be repealed and replaced by new 
sections 7A to 7F.  The first one is really quite a shift.  It states - 

7A. Bail may be dispensed with by court 
(1) A judicial officer referred to in section 7(1) may, instead of discharging the duty imposed by 

that subsection, dispense with the requirement for bail . . .  
I would like the Attorney General to explain the matters this relates to, because I am concerned about long trial 
delays and the fact that an accused may not turn up.  Is there a particular category of offences? 
Mr J.A. McGINTY:  There are three circumstances in which this provision would have effect: firstly, in a court 
constituted by a judicial officer, which does not include justices of the peace; secondly, in situations in which 
bail would have been granted; and thirdly, in situations in which the requirements of bail - paperwork and so on - 
would be regarded as an undue imposition.  That suggests that the offending is at the lower end of the scale.  A 
comprehensive list of offences has not been provided because it will vary over time.  It was thought that for a 
minor offence there was no need to have bail as a condition for release. 
Ms S.E. Walker:  Yes, but you haven’t got “minor offence” in there, Attorney General, so really, it’s any 
offence. 
Mr J.A. McGINTY:  It would have to be an offence for which bail is granted and - 
Ms S.E. Walker:  It is every offence but murder or wilful murder, except in exceptional circumstances, or a 
schedule 2 offence committed while the person is on bail or parole for a schedule 2 offence.  That is my concern; 
it could be a rapist or it could be a priest who has been accused of rape. 
Mr J.A. McGINTY:  I think that is highly unlikely.  It comes up under clause 14 on page 16 of the bill.  
Proposed section 13A relates to jurisdiction to dispense with bail and how jurisdiction is to be exercised.  The 
factors I referred to are enumerated there.   
Ms S.E. Walker:  Can a priest turn up on a rape charge and the judge dispense with bail until the trial date? 
Mr J.A. McGINTY:  Theoretically yes.  There is provision for the decision to dispense with bail to be 
appealable at the insistence of the prosecution.  In that circumstance it would be done because it is clearly not 
intended for those sorts of circumstances. 
Ms S.E. Walker:  But it is not clearly unintended.  It is not clear. 
Mr J.A. McGINTY:  I understand the member’s point. 
Ms S.E. Walker:  So what are you going to do about it? 
Mr J.A. McGINTY:  It is intended to leave a fair measure of flexibility to allow the case law to develop around 
it.  The key element is that for a minor offence it would be an imposition to have to go through the paperwork 
and provide bail in light of the nature of the offence.  I do not think it is an imposition in the case of a serious 
offence to require someone to go through the full bail process.   
Ms S.E. Walker:  Yes, but it allows the court not to; that is my worry.  I imagine that that decision would make 
the victim feel very hard done by. 
Mr J.A. McGINTY:  If it was a serious offence, yes. 

Ms S.E. Walker:  Then they would look back at us for giving the court that power. 
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Mr J.A. McGINTY:  I would expect that in those circumstances the prosecution would take action by way of an 
appeal in order to develop the law around this area.  In situations in which someone has committed a serious 
offence, it is not an imposition for them to be kept in custody, and it is not an imposition for them to be required 
to go through the whole bail process, but there are, as the member knows, a great number of offences that are 
relatively minor in nature, and that is what is intended.  

Ms S.E. WALKER:  What offences will attract bring bail?  It says here that it is in one of the sections.  

Mr J.A. McGinty:  Any offence can attract bail.  There are different degrees of limitation and restraint put on it.  
There is a presumption against bail for murder and wilful murder and for schedule 2 offences.  

Ms S.E. WALKER:  Where does it show that?   

Mr J.A. McGinty:  In schedules 1 and 2 of the existing provisions.  

Ms S.E. WALKER:  It states that there is a presumption against bail for certain offences. 

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  I thought it was for only murder and wilful murder. 

Mr J.A. McGinty:  No.  Schedule 2 provides for a person who is on bail and has been charged with a serious 
offence.  Those serious offences are enumerated and we are adding to them with this bill.  

Ms S.E. WALKER:  That is only if the person is on bail or on parole and commits another schedule 2 offence. 

Mr J.A. McGinty:  That’s right. 

The DEPUTY SPEAKER:  The Hansard reporter is having difficulty hearing both members, actually, so I ask 
them to project a little more, please.  
Ms S.E. WALKER:  There will be deep trouble if someone does not turn up.  I do not know whether the 
opposition can agree to that provision.  It is not defined enough unless the Attorney General’s advisers can show 
me where there is a safety net, otherwise it allows carte blanche.  
Mr J.A. McGINTY:  The best I can do is draw the member for Nedlands’ attention to clause 36 of the bill on 
page 46, which inserts new section 59A into the act under the heading “Where bail dispensed with, accused may 
be taken before judicial officer for reconsideration of matter”.  That is the best I can do as far as providing the 
check whereby we would expect the prosecution to act in the public interest to ensure that serious offenders did 
not have the bail requirement dispensed with. 
Ms S.E. Walker:  This bill allows presumption to be dispensed with for any offence.  
Mr J.A. McGINTY:  No, not for any offence.  Only where bail would be granted in any event and it is regarded 
as being an imposition, which I think carries with it the implication that it is an offence at the lower end of the 
scale.  I would find it inconceivable that the court could construe that to be otherwise.  
Ms S.E. WALKER:  Proposed section 7A(2) reads - 

Where the requirement for bail is dispensed with under this section, the accused has a right to be at 
liberty until the accused is required to appear before a court . . .  

This creates such a long gap.  The judge will have jurisdiction to do so under proposed section 13A(1).  I want to 
get this right.  It states in part - 

for any appearance described in the first column of Schedule 1 Part A clause 2 or 3  
I cannot agree to that proposed section because it is too broad.  The chamber will vote on it.  How will proposed 
section 7C “Special provision for child accused in murder cases” alter the current position? 
Mr J.A. McGinty:  I am told there will be no practical change here; the matter will still be required to go before 
the President of the Children’s Court for consideration.  
Ms S.E. WALKER:  What does proposed section 7B “Special provision for adult accused in murder cases” 
mean?   
Mr J.A. McGinty:  The current law requires that bail be considered in every case, including murder.  This 
means that bail will not be considered automatically, unless it is specifically applied for.  Again, it short-circuits 
an unnecessary provision.  
Ms S.E. WALKER:  I understand, thank you.  I am very sorry to do this to the Attorney General at the end of 
the week.  
Mr J.A. McGinty:  I am enjoying it!  
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Ms S.E. WALKER:  I know, okay.  There are a lot of good provisions in the bill but the Liberal Party cannot 
vote to dispense bail for every offence that goes before the court.  The Attorney General is not giving me a list of 
them, so we must vote against this clause on the basis that it is not contained in any way.  

Clause put and a division taken with the following result - 
Ayes (27) 

Mr P.W. Andrews Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr T.G. Stephens 
Mr A.J. Carpenter Mr J.A. McGinty Mr P. Papalia Mr D.A. Templeman 
Dr J.M. Edwards Mr M. McGowan Mr J.R. Quigley Mr P.B. Watson 
Mrs J. Hughes Ms S.M. McHale Ms M.M. Quirk Mr M.P. Whitely 
Mr J.N. Hyde Mr A.D. McRae Ms J.A. Radisich Mr B.S. Wyatt 
Mr J.C. Kobelke Mrs C.A. Martin Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mr F.M. Logan Mr M.P. Murray Mrs M.H. Roberts  

Noes (18) 

Mr C.J. Barnett Mr J.H.D. Day Mr P.D. Omodei Ms S.E. Walker 
Mr D.F. Barron-Sullivan Dr K.D. Hames Mr A.J. Simpson Mr G.A. Woodhams 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr G. Snook Mr T.R. Sprigg (Teller) 
Dr E. Constable Dr G.G. Jacobs Dr S.C. Thomas  
Mr M.J. Cowper Mr J.E. McGrath Mr T.K. Waldron  

 

            

Pair 

 Mr R.C. Kucera Mr G.M. Castrilli 

Clause thus passed. 

Clauses 10 to 22 put and passed.   

Clause 23:  Section 32 amended and transitional provision -  
Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY:  I move -  

Page 28, lines 13 and 14 - To delete “a notice personally under subsection (1)(a)” and substitute -  

or sends a notice in accordance with subsection (1) 

Page 28, lines 18 to 27 - To delete the lines. 

Page 28, line 28 - To delete “(3a)” and substitute “(3)”. 

Page 29, line 19 - To delete “; and” and substitute a full stop. 

Page 29, lines 20 to 23 - To delete the lines. 

The Doig report recommended the giving of notices to both the accused and sureties by ordinary post, as 
opposed to registered post, subject to the condition that the court maintains a record of the posting of such 
notices.  The Doig report was released some time ago.  The shift from the requirement to send notices of the 
substitution of a different time and/or place for appearance in court to accused and sureties from registered post 
to ordinary post has necessitated the placement on a file copy of the notice a certificate showing an endorsement 
that the person has done so, and the time of doing so.  The file copy of the notice provides the primary evidence 
of the fact of notification having occurred.  In addition, new sections 32(3) and 45(2a) require that a register be 
kept at each court to show particulars for each notice sent, whether by post or electronic communication.  The 
concept of a register for both sections 32 and 45 as a record of posting and for electronic communication, and the 
instructions that followed, evolved from a concern that, with a move to ordinary post in lieu of registered post, it 
would be necessary to ensure that a proper record of the posting of notices was kept. 

At present, each court has to keep a list of notices sent by registered post.  This list has no evidentiary value 
under sections 32 and 45 as they currently exist.  The proof of posting and service details are endorsed on the file 
copies of such notices that are retained on the court file and, in the case of personal service, on the file copy of 
the undertaking itself.  Discussion with a number of court officers and the Chief Magistrate revealed that the 
inclusion of a reference to a register in both sections 32 and 45 could have the unintended effect of imposing an 
additional evidentiary burden on proceedings for non-appearance against an accused or forfeiture proceedings 
against a surety. 
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It had initially been intended that the register act as an evidentiary fallback in the case that any service copies 
could not be located.  However, it is possible that the present drafting may result in some judicial officers 
insisting on sighting not only the actual service copy, but also the relevant entry in the register.  This could 
impact negatively on any breach or forfeiture proceedings.  Discussions have revealed that it would be 
administratively cumbersome for a manual register to be kept of service copies of all notices sent by post or 
electronic communication when copies of such notices were already attached to the court file.  In effect, then, 
there would be some duplication.  

Ms S.E. Walker:  How are copies attached to the court file? 

Mr J.A. McGINTY:  How are they? 

Ms S.E. Walker:  Yes - what is copied, if something goes by post? 

Mr J.A. McGINTY:  It is a copy of the notice that is actually sent.  

Ms S.E. Walker:  Yes, but what is the proof of the notice being sent? 

Mr J.A. McGINTY:  Certification by the court officer that he or she has actually sent it.  With electronic 
service, it would be the printout that comes with that.  A copy of that is put on the file, certified on the back of 
the notice that it was sent on a particular day.  

Ms S.E. Walker:  Currently, do they keep a manual register as well? 

Mr J.A. McGINTY:  No register is currently kept.  A loose copy is kept with that information attached to it.   
In the process of replacing registered post with ordinary post, it was never intended that any new procedure 
would be more onerous than the one it replaced.  The greatest impact in maintaining a register is in the 
Magistrates Court, where the greatest volume is experienced.  The procedure needs to be simple, unambiguous 
and worded such that it is not open to differing interpretations, especially by individual magistrates.  A copy of 
the notice of different time and/or place, bearing the required endorsement and including the date of postage, is 
the primary evidence to the court that the notice has been produced and posted to the accused and/or the surety.  
A register is therefore not desirable and will create extra work, particularly in the Magistrates Court.  For these 
reasons, the amendments to proposed sections 32(3) and 45(2a), in line with the provisions in proposed new 
section 13B, are sought.  The file copies of notices sent by post or electronic communication will satisfy the 
recommendation of the Doig report that a proper record be kept.  Given the feedback we have had to date from 
the Magistrates Court personnel -  the District Court is not overly concerned, as it does not deal with the same 
volumes - this amendment would be very much appreciated. 

Ms S.E. Walker:  Is what is on the register a duplicate of what is on the file? 

Mr J.A. McGINTY:  Yes, that is right.  We do not want to actually have a register.  

Ms S.E. Walker:  I know, but will it affect the surety or the accused in any way in terms of making life worse 
for them? 

Mr J.A. McGINTY:  No, it is really for the administrative convenience of the court.  Nothing will change as far 
as others are concerned. 

Amendments put and passed.  

Clause, as amended, put and passed. 

Clauses 24 to 27 put and passed. 

Clause 28:  Section 45 amended and transitional provision -  
Ms S.E. WALKER:  This clause relates to bail undertakings.  Sorry; I will have to leave that point. 

Mr J.A. McGINTY:  I seek leave for the six amendments to clause 28 standing in my name on pages 11 and 12 
of the notice paper to be taken together.  They relate to exactly the same issue that we have just discussed about 
the evidentiary issues and the keeping of records. 

Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY:  I move -  

Page 36, lines 23 and 24 - To delete “personally under subsection (1)(b)” and substitute -  

in accordance with subsection (1)(b) or (c) 

Page 36, line 28 to page 37, line 5 - To delete the lines. 

Page 37, line 6 - To delete “(2b)” and substitute -  
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(2a) 

Page 37, line 25 - To insert after “(1)(b)” -  

or (c) 

Page 38, line 6 - To delete “; and” and substitute a full stop. 

Page 38, lines 7 to 10 - To delete the lines. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 29 to 41 put and passed. 

Clause 42:  Schedule 2 amended and transitional provision -  

Ms S.E. WALKER:  Can the Attorney General explain to me what this clause means in relation to serious 
offences? 

Mr J.A. McGINTY:  As the member is aware, the court is not to grant bail to somebody who is on bail for a 
serious offence and who has been charged with a further serious offence, unless exceptional circumstances are 
shown.  The offences that fit into this category are listed in schedule 2 on page 86 of my copy of the act.  The 
schedule deals basically with the more serious offences.  It has been recognised that although wilful murder, 
murder, manslaughter and a number of other offences working down the order in the scale of importance are 
listed in the schedule, attempted murder is not included.  That was thought to be an oversight, and so it is 
intended that attempted murder will be included as a serious offence.  Therefore, if a person who is on bail for a 
serious offence attempts to murder somebody, the presumption should be against granting bail in that 
circumstance. 

Ms S.E. Walker:  Can you have attempted wilful murder? 

Mr J.A. McGINTY:  Hopefully, next year we will not need to -  

Ms S.E. Walker:  I don’t think it’s all in the bag. 

Mr J.A. McGINTY:  That will obviously be subject to further consideration.  That is the essence of it. 

Ms S.E. Walker:  Can you have attempted wilful murder?  I would have thought that attempted murder would 
have to be wilful. 

Mr J.A. McGINTY:  I think “attempted” would cover it, would it not? 

Ms S.E. Walker:  Wouldn’t an attempted murder have to be wilful? 

Mr J.A. McGINTY:  There is a separate offence, apart from “attempted”, in relation to murder. 

Ms S.E. Walker:  I know that. 

Mr J.A. McGINTY:  Yes, it is an interesting point that the member has raised. 

Clause put and passed. 

Clauses 43 to 46 put and passed. 

Title put and passed. 
House adjourned at 4.36 pm 

__________ 
 
 


